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A
s
 to the literal 
meaning of the term, its 
root "lig-" 
indicates that something or s
o
m
e
b
o
d
y
 is 
bound; just as w
e
 are all 
"bound back" (to G
o
d
)
 b
y
 virtue of our "re-ligio". 
This idea is 
still 
clearly reflected in the famous definition which Justinian 
advanced in 
his 
Institutes, 
where he introdeuced the subject of the law of obligations: 
"obligatio 
est 
iuris 
vinculum, quo 
ぽ）
necessitate adstringimur alicuius solvendae rei secundum nostrae civitatis iura." 
-o・Skeat, A
n
 Etymological Dictionary of the English Language, Oxford at the Clarendon University Press
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L. ob, to; 
and ligare, to bind.
 
R
E
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I
G
I
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N
,
 piety, the performance of duties to G
o
d
 and man. ……
L. 
religionem, acc. of religio, piety. 
Allied to 
religens, 
fearing the gods, pious. 
[
A
n
d
 therefore not derived from religare, to bind.] ……
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A
 whole chapter might be written o
n
 the numerous English words w
h
o
s
e
 meanings can be traced back to the usage of 
R
o
m
a
n
 law. ……
'Obligatio'
in 
early Latin meant merely the physical binding of someone to 
something ;
 but in 
the R
o
m
a
n
 
law of that date a
 defaulting debtor w
a
s
 literally 
b
o
u
n
d
 and delivered a
 prisoner into 
the hands of his 
creditor. 
Thus, 
w
h
e
n
 a
 little 
later o
n
 this crude practice abandoned,'obligatio'
c
a
m
e
 to m
e
a
n
 the duty to p
a
y
-
a
 duty which the creditor 
could n
o
w
 only enforce against his detor's
 property; 
and in 
this w
a
y
 the general meaning of our world obligation w
a
s
 de-
veloped."
 (O
w
e
n
 Barfield, History in English Words, Foreword by W
 H
.
 A..uden, Lindisfarne Books, Revised Edition, 1967, 
p. 
59-60.) 
ゃ
）
Franz Wieacker, Romische Rechtsgeschichte, Erster Abschnitt, C. H. B
e
c
k'
sche Verlagsbuchhandlung, Mlinchen,
 1988, 
S. 
287ff..@華
゜
"Livius 3,34,6: 
nunc quoque in hoc immenso aliarum super alias
 acervatarum legum cumulo Jons omnis publici
 privatique 
..
.
 iuris u
n
d
 nachher :
 velut corpus orrmis R
o
m
a
n
i
 iuris." 
(Theodor M
o
m
m
s
e
n
 R
如misches
Strafrecht, 1899, S
.
 127, A
n
m.
 3.) 
(c-
)
 Reinhard Z
i
m
m
e
r
m
a
n
n,
 Th
e
 L
a
w
s
 of Obligations, R
o
m
a
n
 Foundations of the Civilian Tradition (Juta &
 C
o.
 South Afri-
ca,
 1990. Oxford University Press, 1996)
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N
a
m
 fundi et aedes obligatae sunt o
b
 Arnoris praediurn"
 said Astaphiurn ancilla in Plautus's
 play 
Truculentus (at 214), 
thus providing us with the oldest source in which the w
o
r
d
 "obligare" is 
used.
 T
h
e
 substantive "obligatio" can be traced 
back to Cicero ...
.
 (p. 
1)"
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"Plautus (Titus
 Maccius Plautus), comic playwright, author of fabulae palliatae (see F
A
B
U
L
A
)
 between c.
 205 and 184 
B
C
;
 plays b
y
 Plautus are the earliest Latin works to have survived complete." 
(
O
C
D
.
P
.
G.M.B.) 
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"
F
r
o
m
 the third thorough the sixth centuries A
D
 the
'R
o
m
a
n'
schools in Berytus trained numerous legal, 
bureaucratic, 
and religious authorities of the Later R
o
m
a
n
 Empire.
 Th
e
 city w
a
s
 k
n
o
w
n
 as the'most R
o
m
a
n
 city'in the East; 
Latin in-
scriptions survived there longer than anywhere else 
in 
the Greek-speaking half of the empire, 
and Latin legal 
rescripts 
poured forth from Berytus." (Linda Jones Hall, 
R
O
M
A
N
 B
E
R
Y
T
U
S
,
 Beirut in 
Late Antiquity, Routledge, L
o
n
d
o
n
 and 
N
e
w
 York, 2004, p. 
1.) 
"Berytus w
a
s
 k
n
o
w
n
 pre-eminently as a
 center of legal studies and training in Latin language and 
literature from the third through the sixth century.
 Starting with the patronage of the Severan dynasty and continuing 
through successive changes of emperors and fortunes, Berytus, k
n
o
w
n
 as the'most R
o
m
a
n
 city'polis romaikotera, of the 
Greek cities of the East, attracted students w
h
o
 wished to master R
o
m
a
n
 law from world-renowned professors.
 Libanius 
used philosophical language, such as pankale,'all-good, all-noble, all-beautiful,'and kalliste polis,'the 
beautiful city'to de-
scribe Berytus, the
'mother of laws,'
n
o
m
o
n
 metera."
 (Ibid.,
 p.
 195.) 
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"Gaius w
a
s
 a
 famous law professor w
h
o
 w
a
s
 lecturing in 
160-1 and w
a
s
 still 
alive in 
178. 
H
o
n
o
r
e
 suggests that Gaius w
a
s
 
educated in 
R
o
m
e
 but w
o
r
k
e
d
 and taught in the East, perhaps Berytus.
 However, as Ulpian does not k
n
o
w
 his work, I
 
find this suggestion questionable."
 (Ibid., p. 
203. p. 
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蒼
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R. Z
i
m
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r
m
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n
,
 op. 
cit., 
p
.
 1. 
"
O
n
 the origin of this definition cf., 
most recently, Bernardo Albanese, "Papiniano e
 la 
de-
finizione di'obligatio'
in J. 
3, 
13, 
pr."
 (1984) 50 S
D
H
I
 166 sqq. 
According to him, it 
is 
attributable to Papinian." 
(Ibid., n
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 [leg.numero] 
auri libras 10. Hist. de Lang., 76 col. 
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828, Barcelone). 
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13 pr. 翠
幕
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D.
44, 7,3 pr. 如
翌
出
笠
゜
ロ
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I妥
111)
I., 
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13 pr.: 
≪
N
u
n
c
 transeamus a
d
 obligationes. 
Obligatio est 
iuris vinculum, q
u
o
 necessitate a必
tringimur
alicuius solven-
dae rei secundum nostrae civitatis iura≫. 
(Ora passiamo alle 
obbligazioni. 
L
'obbligazione e
 un
 vincolo giuridico per effetto 
de! quale noi ci 
troviamo costretti dalla necessita di 
eseguire u
n
a
 prestazione, secondo le 
n
o
r
m
e
 della nostra ciziitaS>>). 
D
.
 44, 
7, 
3
 pr. 
(Paul. 2
 inst.): 
,,Obligationum substantia non in 
eo consistit, 
ut aliquod corpus nostrum faciat aut servi-
tutem nostram faciat, sed ut alium nobis obstringat a
d
 d
a
n
d
u
m
 aliquid vel faciendum vel praestandum≫
.
 (≪La sostanza delle 
obbligazioni n
o
n
 consiste nel far nostra u
n
a
 cosa corporale o
 un
a
 servitu, m
a
 nel constringere altri verso di noi a
 dare, a
 fare 
o
 a
 
prestare.≫). 
W
a
t
s
o
n
囃
樹
溢
：
T
h
e
 essence of obligations does not consist in that it 
m
a
k
e
s
 s
o
m
e
 property or a
 servitude ours, but that it 
binds another person to give, do, or perform something for us.
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ゃ
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船
窓
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,,Das hier dargestellte Rechtsverhaltnifl zwischen zwei Personen, in 
w
e
l
c
h
e
m
 die eine als 
(partiell) 
unfrei 
erscheint, wird 
mit d
e
m
 R
如mischen
Kunstausdruck obligatio bezeichnet (a)."
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や
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心
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,,Pr. J. 
d
e
 oblig. (3,13) ,,Obligatio est Juris vinculum, q
u
o
 necessitate adstringimur alicujus solvendae rei."-L. 3
 pr. 
de 0. et 
A. 
(44, 
7.) 
,,Obligationum sustantia ... in 
eo consistit ... ut 
alium no bis 
obstringat a
d
 d
a
n
d
u
m
 aliquid, 
vel 
faciendum,
 vel 
praestandum" 
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蕊
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廿
や
旦
釦
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I',@゜
,,Die Definition 
obligatio est 
iuris 
vinculum, q
u
o
 necessitate adstringimur alicuius solvendae rei secundum nostrae civitatis 
iura ist ein w
e
n
i
g
 gli.ickliches Schulprodukt, vielleicht erst aus nachklassischer Zeit." (S.
 479) 
リ
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ahnlich, aber besser, Paul.inst. D. 44, 7, 
3
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M
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竺
D.
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52
以
lllm
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叩
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(op.
cit., 
p. 
209.) 
憫
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<<La obligaci6n es u
n
 vinculo juridico p
o
r
 el que se nos constrine a
 cumplir algo segun los derechos de nuestra ciudad.≫ 
0・ 
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痣
西
茶
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"
E
n
 esta discutida definici6n destaca el≪vinculo juridico►> que esta en relaci6n con el 
pripromitivo caracter de la 
obligatio." 
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,,Pauls 
lnstitutionen 
in 
zwei 
Btichern 
sind 
auBer <lurch 
drei 
Digestenfragmente kennzeichnend noch <lurch 
zwei 
spate 
gerichtsrhetorisch interessierte Texte tiberliefert.
 V
o
n
 diesen Resten zeigt nur D. 44, 
7, 
3
 den einfachen u
n
d
 fllissigen Var-
（窃）
trag etwa der gaianischen Lehrschrift." 
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,,Der G
e
d
a
n
k
e
 der Obligation <lurch Kontrakt w
a
r
 den urwi.ichsigen Rechten ganzlich fremd.
 Verpflichtungen zur Leis-
tung 
u
n
d
 Forderungsrechte 
gab 
es 
in 
ihnen 
d
u
r
c
h
w
e
g
 nur 
in 
einer 
einzigen 
F
o
r
m
:
 als 
Forderung 
ex 
delicto. 
D
e
r
 
Anspruch des Verletzen w
a
r
 <lurch die Praxis des Si.ihneverfahrens u
n
d
 des daran anschliel3enden H
e
r
k
o
m
m
e
n
s
£
e
s
t
 tari-
fiert. 
Die v
o
m
 Richter festgestellte 
Si.ihneschld 
w
a
r
 die 
alteste 
wirkliche Schuld, 
u
n
d
 aus ihr 
sind 
alle 
anderen Schud-
verhaltnisse erwachsen. 
U
n
d
 in diesem Sinne w
a
r
e
n
 umgekehrt auch urspri.inglich alle gerichtlich verfolgbaren Anspri.iche 
nur Obligationenansprliche. 
Ein formliches Prozel3verfahren, welches sich au£die Heraugabe v
o
n
 Sachen gerichtet hatte, 
gab es ursprlinglich, 
soweit es sich 
u
m
 Streitigkeiten zwischen Angehorigen verschiedener Sippen handelte, nicht. 
Jede 
Klage sti.itzte 
sich notwendig au£die Behauptung, dal3 der Verklagte personlich d
e
m
 Klager personlich ein zu slihnendes 
Unrecht zugefi.igt 
babe. 
D
a
h
e
r
 konnte es 
nicht nur keine Kontraktsklage u
n
d
 keine reipersekutorische Klage, sondern 
auch keine Statusklage geben." (
M
a
x
 Weber, Wirtschaft u
n
d
 Gesellschaft, Fi.infte, 
revidierte Auflage, besorgt v
o
n
 Johan-
nes Winckelmann, Studienausgabe, 1972, J.C.B. M
o
h
r
 (Paul Siebeck) Ti.ibingen, S. 
403.) 
索）
Dr. Carl Friedlich Ferd.
 Sintenis. (Otto/Schilling/Sintenis, Erster Band, Lepzig, 1839.
 S. 
129.) 
（尽）
W
i
r
 wollen n
u
n
 zu den Verbindlichkeiten i.ibergehen.
 Eine Verbindlichkeit ist 
ein Rechtsverband, w
o
d
u
r
c
h
 m
a
n
 nach 
d
e
m
 Rechte Unseres Staates zur Leistung eines gewissen Gegenstandes notwendig verpflichtet wird.
 
（斜）
Pugliese, op. 
cit., 
p. 
507.
 
ぼ）
Garcia Garrido M
.
 J., 
op. cit., 
p. 
209.
 
（苫）
"
E
n
 esta discutida definici6n destaca el≪vinculo juridico≫que esta en relaci6n con el 
primitivo carater de la 
obligatio ..... "
 
(p. 209-)
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D. 45. 
L
 27. 
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 D. 45. L
 85.
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D. 45. 
1. 
1. 1. 
6. 
5. 
D. 45. 
1. 
18. 
8. 
D. 45. 
1. 
74. 
11. 
D. 45. 
1. 
103. 
3. 
D
.
 45.
 1. 
5.
 pr. 
6.
 D. 45. 
1. 
26.
 
9.
 D. 45. 
1. 
83. pr.
 
12. 
D
.
 45. 
1. 
137. pr. 
リ
＃
ふ
Q
,
0心
Q
:C,-v-0
全
Q
亜
奴
刈
Borkowski
Q
繹
罪
砂
匹
~t{t-O゜
D
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 45. 
1. 
5. 
1. 
(
P
O
M
P
O
N
I
U
S
 libro vicensimo sexto a
d
 Sabinum) 
Stipulatio autem est verborum conceptio, quibus is 
qui interrogatur daturum facturumve se quod interrogatus est responderit. 
叙
事
：
A
 stipulation is 
a
 verbal expression in which the m
a
n
 
w
h
o
 is 
asked replies that he will give or d
o
 w
h
a
t
 he has been 
asked.
 (p. 296.) 
D
.
 45.
 1. 
18. (
P
O
M
P
O
N
I
U
S
 libro decimo a
d
 Sabinum) 
Q
u
i
 bis idem promittit, ipso iure amplius q
u
a
m
 semel n
o
n
 tenetur. 
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樹
誨
峯
：
If 
a
 ma
n
 promises the s
a
m
e
 thing twice, he is 
not automatically m
o
r
e
 liable than if 
he promises it 
once. (p. 
301.) 
D. 45. 
1. 
83. pr.
 (P
A
U
L
U
S
 libro septuagensimo secundo a
d
 edictum) 
Inter 
stipulantem 
et 
promittentem 
negotium 
contrahitur. 
itaque 
alius 
pro 
alio 
promittens 
daturum facturumve 
e
u
m
 n
o
n
 
obligatur: 
n
a
m
 de se q
u
e
m
q
u
e
 promittere oportet. 
樹
晦
溢
:
A
 contract is 
m
a
d
e
 between stipulator and promissor. 
S
o
 one promising for something to be given or done o
n
 be-
half of another does not bind h
i
m
;
 for each must promise for himself.
 (p. 265.) 
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(Paulus libro duodecimo ad Sabinum.)
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D. 45, 1, 
3. 
(Ulpianus libro quadragensimo nono ad S
a
b
i
n
u
m.)
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D. 45, 1, 
4. 
(Paulus libro duodecimo ad Sabinum.) 
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D. 45, 1, 
72. (Ulpianus libro uicensimo ad edictum.)
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D. 45, 1, 
85. (Paulus libro septuagensimo quinto a
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 edictum.) 
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Sc. Gentilis de dividuis et individuis obligationibus,
 Opp. T. 
1. 
p. 
89-17 4. 
図
R
u
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o
 Erklarung v
o
n
 L. 2. 
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